
 

 

Assam Schedule VII : Form No. 132 
 

HIGH COURT FORM NO.(J) 2. 
HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 

30th June‟2017 

 

MONEY SUIT NO. 2/2013 

Md. Nur Hussain Ali 

Son of Md. Monur Ali 

Barika Chuburi, PO & PS – Tezpur 
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This suit for money compensation for expected loss of profit, price of fixed 

assets, price of stock of alcohol for the bar and refund of security deposit & 

counter-claim for payment of residual rent & payment for damages came up 
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JUDGMENT 

1) This is a suit for monetary compensation for expected loss of 

profit, price of fixed assets, price of stock of alcohol for the bar and refund of 

security deposit from the defendant. 

 

Case of the Plaintiff In The Plaint: 

2) The plaintiff stated that the defendant No.1 is the owner of RCC 

building with Holding No.2520/1 & of the Bar and Restaurant situated in a 

part of the said RCC building, having Bar Licence from the Excise Authority 

and restaurant Licence from Tezpur Municipal Authority. That the defendant 

No.1 with the intention of letting-out the said Bar & Restaurant business (LB‟s 

Bar & Restaurant) let out the premises with the said business to the plaintiff 

with a monthly rent of Rs.40,000/- (Rupees Forty Thousand Only) for 3 years 

w.e.f 15-06-11 to 14-06-14. The parties entered into an agreement in this 

regard on 09-06-11 with certain terms & conditions. Accordingly, the plaintiff 

took over possession of the said business on 15-06-2011 & installed different 

furnitures, LCD TV, New LPG connection, etc, thus, spending about 

Rs.5,11,000/- (Rupees Five Lakhs Eleven Thousand Only) extra in the up-

gradation and improvement. The plaintiff paid various prices of alcohol, 

renewal fees for bar licence, excise duties for food and civil supply, municipal 

taxes, electrical bills, etc alongwith the monthly rent @ Rs.40,000/-. 

Defendant No.1 used to acknowledge the receipt of the same by signing in 

the accounts book maintained by the plaintiff.  

 

3) Plaintiff paid rent for the month of November – December‟2012 

also but on 24-12-2012 without any reason the defendants took forcible 
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possession of the tenanted bar and restaurant and locked the plaintiff out. 

The defendants also removed the manager & staffs of the plaintiff. This 

caused huge business loss to the plaintiff because loss of monthly business 

and also because the fixed assets remained in the restaurant and huge stock 

of alcohol purchased by the plaintiff remained in the bar. He had also paid a 

security deposit of Rs.1,50,000/- to the defendant No.1. Hence, the present 

suit was filed with the following prayers - 

(a) Decree for Rs.3,80,000/- for expected loss of profit @ Rs.20,000/- per 

month for 19 months (24-12-12 to 14-06-14);  

(b) Decree for Rs.5,11,000/- being the price of goods and fixed assets used 

in the bar & restaurant business by plaintiff;  

(c) Decree for stock of alcohol in the bar purchased by the plaintiff amount 

to Rs.2,00,000/-;  

(d) Decree for refund of security deposit of Rs.1,50,000/-;  

(e) All cost of the suit be decreed against the defendant;  

(f) Any other relief or reliefs as the Court may deem fit and proper.  

 

4) After receiving summon from the Court the defendant No.1 appeared 

through his ld. Counsel and submitted Written Statement & also filed a 

counter-claim. The plaintiff submitted written-statement against the counter-

claim. 

 

Case of the Defendants In The Written-Statement: 

5) The defendants contested the suit by filing a written statement. It 

was urged that the suit is not maintainable as the plaintiff has no right to sue 

the defendants on some false, baseless and unfounded ground, that the suit 

is bad for non-joinder of necessary party, same being the staff and other 
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workers of the restaurant, that suit is bad for mis-joinder of unnecessary 

party as the defendants are mis-joint in the suit, that the suit is hit by the 

principles of waiver, acquiescence and estoppel, that the suit is barred by 

limitation, etc. The agreement dated 09-06-2011 was admitted but it was 

denied that defendant No.1 handed over the Bar Business to the plaintiff. It 

was further alleged that the Bar business is different from the one which was 

let-out and is in Anjana Complex. It was further urged that the plaintiff never 

made any payment against any price of alcohol as contended & in fact, 

defendant No.1 is the owner of LB‟s Bar & Restaurant, Tezpur out of which 

the restaurant was let out to the plaintiff and the total management of the 

Bar was maintained by her through her engaged persons.  

 

6) It was further alleged in the written-statement that as the parties 

had very cordial and close relation, and as such, the plaintiff sometimes 

monitored & helped defendant no.1 to run the Bar business without any 

monetary contribution & received lump sum payment as per mutual 

discussion against his effort in the said Bar business. Defendant no.1 

sometimes asked the plaintiff to go and deposit the money for some agencies 

and authorities by the money paid by her & taking advantage of this, the 

plaintiff has falsely claimed that he made payment of alcohol at his expenses. 

The defendants never took forcible possession on 24-12-12 & rather plaintiff 

himself handed over the keys stating he is unable to run the business. It was 

further alleged that the plaintiff did not make payment of rent from the 

month of November‟2012 for the rented restaurant.  

 

7) Defendants also stated that the restaurant business was running 

with the fitting and fixtures installed by the defendant No.1. On 25-12-12 
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when the defendant opened the restaurant it was seen that two fridge, one 

printer, one aqua guard water filter, two Air Conditioner, one Inverter and 

most of the utensils of the restaurant was damaged by the plaintiff, which 

were purchased and installed by the defendant No.1 prior to the said 

tenancy. Walls of the restaurant & kitchen were also destroyed by the 

plaintiff & the defendant no.1 had to incur a cost of more than Rs.6,51,000/- 

(Rupees Six Lakhs Fifty One Thousand Only) for repairing and repurchasing. 

Furthermore, the plaintiff was duty bound to pay the monthly rent @ 

Rs.40,000/- for the period of 20 months, amounting to Rs.8,00,000/-. Thus, 

the plaintiff owed the defendant No.1 Rs.14,51,500/- for such loss and 

outstanding rents (Rs.13,01.500/- after deducing the security deposit of 

Rs.1,50,000/-). In view of the above the suit is liable to dismiss with cost.  

 

Case of the Defendant in the Counter Claim:  

8) The defendant No.1 also filed a counter-claim wherein it was 

claimed that the plaintiff was running the restaurant business since 15-06-

2011 in the rented restaurant of the plaintiff as per agreement of tenancy. As 

per clause-3 of the terms and conditions of the said agreement, it is stated 

that “this agreement shall be effective for 3 years wef 15th June, 2011 to 14th 

June, 2014 and in the event of failure on the part of the plaintiff to run the 

said restaurant business during the 3 years wef 15th June, 2011 to 14th June, 

2014, the plaintiff shall be bound to pay the total monthly rent for remaining 

period i.e. upto 14th June, 2014.”  That it was also stated in the said 

agreement that the plaintiff shall be bound to handover the said restaurant in 

good condition in the event of surrender. However, the plaintiff violated the 

said clauses & on 24-12-2012 plaintiff/defendant of counter-claim handed 

over the key of the said restaurant to the counter-claimant stating that he 

was unable to run the restaurant business. The counter-claimant found that 
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the 2 refrigerators, printer, Aqua-guard water purifier, 2 Air Conditioners, one 

Inverter and almost all utensils were totally damaged, including the kitchen 

wall. The total damage amounted to over Rs.6,51,000/- (Rupees Six Lakhs 

Fifty One Thousand Only).  

 

9) Furthermore, the plaintiff did not pay the rent from the month of 

November‟2012. Thus, as per the agreement clause the plaintiff/defendant of 

counter-claim has to pay the rent for 20 (twenty) months amounting to 

Rs.8,00,000/- (Rupees Eight Lakhs Only). Therefore, a total of Rs.14,51,500/- 

(Rupees Fourteen Lakhs Fifty One Thousand Five Hundred Only) is to be paid 

by the plaintiff/defendant of counter-claim to the counter-claimant & out of 

said total amount counter-claimant is entitled to deduct Rs.1,50,000/- 

(Rupees One Lakh Fifty Thousand Only)  from the security deposit as per 

clause-7 of the suit agreement. Thus, it was prayed that the plaint be 

dismissed & decree the counter-claim.  

 

Case of the plaintiff/defendant of the counter-claim against the 

Counter Claim:        

10) It was claimed that the counter claim is not tenable & maintainable 

under law, fact and equity & that there is no cause of action. The tenancy 

agreement was admitted but the plaintiff but it was reiterated that the 

counter-claimant did not specifically specify state what clause of the 

agreement was violated by him and therefore, the statement is redundant 

under law. Furthermore, the plaintiff/defendant of counter-claim did not 

cause any damage to any articles as claimed in the counter-claim. Moreover, 

the articles mentioned in the counter-claim were installed by the plaintiff & 

are not the property of the counter-claimant. The plaintiff has paid the rent 

upto the month of November-December 2012 & lawfully stopped payment 
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from the month of December–January‟2012 as the counter-claimant forcefully 

took over possession of the tenanted premises. Therefore, the counter-

claimant is not entitled to any rent for 20 months amounting to Rs.8,00,000/- 

or for any damages, as falsely claimed. Thus, the counter-claim should be 

dismissed and therefore the plaintiff/defendant of counter-claim compensated 

with a cost of Rs.2,00,000/- u/s 35-A CPC.  

 

11) Upon perusal of the pleadings of both parties and hearing learned 

advocates of both sides, my predecessor settled the following ISSUES:  

1. Whether the suit is maintainable and whether the plaintiff had right to 

sue? 

2. Whether there is any cause of action for the suit? 

3. Whether the suit is barred by limitation? 

4. Whether the defendant let out the premises with business of Bar & 

Restaurant to the plaintiff at a rent of Rs.40,000/- with effect from 15-

06-2011 for 3 years? 

5. Whether on 24-12-2012 the defendant assisted by her husband 

forcibly took over possession of the premises with Bar and Restaurant 

by breaking open the lock of the plaintiff? 

6. Whether the plaintiff is entitled to Rs.3,80,000/- for expended profit @ 

Rs.20,000/- per month for 19 months? 

7. Whether the plaintiff is entitled to Rs.5,11,000/- being the price of 

goods and fixed assets used in the Bar & restaurant? 

8. Whether the plaintiff is entitled to Rs.2,00,000/- towards the stock of 

alcohol in the Bar purchase by the plaintiff? 

9. Whether the plaintiff is entitled to refund of security deposit of 

Rs.1,50,000/-? 
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10. Whether the defendant is entitled to recover Rs.13,01,500/- from the 

plaintiff by deducting security deposit of Rs.1,50,000/- as claimed in 

the counter claim? 

11. To what relief / reliefs the parties are entitled? 

 

12) Plaintiff examined himself as witness and exhibited 55 documents & 

no other witnesses were produced, whereas, the defendant-side adduced 

evidence of three witnesses, including the defendant no.1 as DW1 and 

defendant no.2 as DW1 and DW-3 Bhaskar Jyoti Nath. Defendant-side 

exhibited 19 documents.  

 

DISCUSSIONS, DECISIONS & REASONS THEREOF: 

13) I have carefully perused the evidence, oral and documentary, and the 

materials available on the case record and also heard argument of both sides. 

Issue Nos.1, 2 & 3 has been discussed herein together as they were framed 

because the defendants claimed that the suit is not maintainable, it lacks 

cause of action & is barred by limitation. However, none of the parties 

forwarded any argument on these three issues. Rest of the issues has been 

discussed individually herein below.  

 

ISSUE NO.1: Whether the suit is maintainable and whether the 

plaintiff had right to sue? 

ISSUE NO.2: Whether there is any cause of action for the suit? 

ISSUE NO.3: Whether the suit is barred by limitation? 

14) None of the parties forwarded any argument in this regard and 

therefore, the discussions herein below are based solely on the materials in 

the pleadings and the evidences forwarded. 
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15) Maintainability & right to sue: 

O.8 r.2 CPC states that defendant should specifically plead the plea of 

maintainability of the suit, however, in the present suit the defendants failed 

to mention as to why and how the suit is not maintainable, Furthermore, 

after perusal of the records I failed to find anything in this suit which renders 

the suit not maintainable. As the plaintiff has claimed infringement of his right 

and there is no provision of law barring him from enforcing the infringed right 

through Court, hence, this issue is answered in affirmative and in favour of 

the plaintiff.  

 

16) Cause of Action: 

The suit has been instituted by the plaintiff claiming that though he took on 

rent the bar &restaurant from the defendant no.1, however, defendants took 

forcible possession of the tenanted bar and restaurant and locked the plaintiff 

out. This caused huge business loss to the plaintiff. However, the defendants 

denied this and they claimed that the plaintiff handed over the key before the 

tenanted period was over, saying he couldn‟t run the business and later, the 

defendants saw all the damages caused by the plaintiff. Thus, it is seen that 

there is actual dispute between the parties which needs adjudication & which 

created a cause of action. Hence, issue is settled in favour of plaintiff.  

 

17) Barred by Limitation: 

Defendants agitated this issue in their written statement and claimed that the 

suit is barred by limitation. However, during argument none of the parties 

argued on this issue. I have gone through the pleadings & the relevant 

provisions of law and find no reason for the suit being barred by limitation. 

Hence, issue is settled in favour of the plaintiff.  
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ISSUE NO.4: Whether the defendant let-out the premises with 

business of Bar & Restaurant to the plaintiff at a rent of 

Rs.40,000/- with effect from 15-06-2011 for 3 years? 

18) Though this issue was framed by my predecessor, however, perusal 

of the pleadings and the cross-examination of plaintiff as PW-1 and the 

defendants as DW-1 & DW-2 reveals that none of the parties have denied 

that the defendant let out the premises with business of Restaurant to the 

plaintiff at a rent of Rs.40,000/- with effect from 15-06-2011 for 3 years, 

however, the controversy arose when the plaintiff claimed that the bar 

business was also let-out to him, whereas it was denied by the defendants. 

Thus, this issue was settled primarily to decide whether the bar was also let 

out to the plaintiff. 

 

Argument On Behalf of Plaintiff/Defendant of Counter-Claim: 

19) Plaintiff/defendant of counter-claim deposed as PW1 & stated the 

same thing as mentioned in the plaint & exhibited 29 documents. Plaintiff 

produced no other witness. It was argued that the plaintiff took possession of 

the Bar and Restaurant, which is in a single premise comprising of 535 sq.ft & 

the Bar-cum-Restaurant does not have any wall or partition between them. 

The alcohol purchased by the plaintiff during the tenure were paid by the 

plaintiff and the money receipt prove them same.  Even though the 

defendants claimed the alcohol for the Bar was purchased & paid by them, 

however, they failed to exhibit and prove a single money receipt. That during 

the period when the plaintiff was running the bar and restaurant all vouchers 

of alcohol is with the plaintiff and not with the defendants, which clearly 

shows that the bar was run by the plaintiff and not by the defendants. 
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Argument On Behalf of Defendant/ Counter-Claimant: 

20) It was claimed by the Defendant/ Counter-Claimant that the 

agreement (Ext.1) clearly mentions in clause (1) that first party (defendant 

no.1) shall handover the restaurant to the second party (plaintiff). As the 

plaintiff had very good relation with defendant no.1 she used to ask the 

plaintiff to go and make some of the payments for the liquor, etc out of her 

own money, and this documents the plaintiff has kept and is now misusing.  

 

My Decision & Reason Thereof: 

21) I have heard both sides closely and also have gone through both 

oral and documentary evidences. The best evidences to prove what was 

rented out is definitely the tenancy agreement (Ext.1). Pertinent to mention 

that both parties have accepted the Ext.1 to be duly executed and correct. I 

have gone through Ext.1 & clause (1) says “first party shall handover the 

schedule premises i.e. the restaurant to the second party…” Furthermore, in 

the agreement in all the other clauses the term „restaurant‟ has been 

repeatedly been used. Perusal of the documents submitted by the plaintiff 

reveals that Ext.4 is in name of defendant no.1, Ext.2 is an A/c statement for 

M/s M.N.Traders & Ext.2, Ext.6, Ext.9-10, Ext.15, Ext.18-19 are for purchase 

of various items and is in the name of plaintiff Nur Hussain, however there is 

no evidence forwarded to prove that it pertains to the restaurant & bar 

rented out. Similarly, Ext.5, Ext.7, Ext.12-13, Ext.16-17, Ext.36 are various 

purchases in the name of LB Bar & Restaurant & Ext.22-25 are pertaining to 

various liquors purchased from Bonded Ware House, however, the plaintiff 

failed to prove these documents or that it was purchases made by him. Ext.8, 

Ext.11, Ext.14 Ext.20 are pertaining to certain purchases, however it bears no 

one‟s names & Ext.26-38 are liquor purchases from bonded ware houses but 



 

Page 12 of 29  

are Xerox copies only. Hence, Ext.8, Ext.11, Ext.14 Ext.20 & Ext.26-38 are 

not admissible in evidence. Ext. 39 – 55 are the Electricity Consumption 

Charges payment receipts signed by defendant no.1/counter claimant under 

the letterhead of M/s Anjana Complex & it is addressed to “M/s Restaurant”. 

On the other hand, the defendant/counter-claimant submitted several 

documents including Delivery note of liquor (Ext.C, Ext.F & Ext.J). VAT 

Challan was submitted as Ext.O. 

 

22) Thus, it appears that the plaintiff failed to lead any conclusive 

evidence to show that he took into rent both the restaurant & the bar. This 

becomes more important to prove as the agreement (Ext.1) mentions only 

the restaurant being rented out to him. Moreover, s.91 Indian Evidence Act 

states that when terms of contracts is in the form of documents, then no 

evidence shall be given in proof of the terms of such contract, except the 

document itself, or secondary evidence of its contents in cases in which 

secondary evidence is admissible under the provisions. In the present case, 

though the plaintiff claimed that the terms of contract included the bar also, 

however, the Ext.1 shows only restaurant being rented out. As mentioned in 

earlier paragraph, the plaintiff failed to prove the documents he had 

submitted in support of his claim and interestingly, his own documents 

marked as Ext.39-55 for electricity consumption only shows as “restaurant”. 

Under the circumstances, I am of the considered opinion that plaintiff failed 

to prove that defendant let out the premises with business of Bar also to the 

plaintiff. Pertinent to mention that plaintiff claimed he had managers, etc 

employed at the bar, however, none of those employees were produced as 

witness to prove that the plaintiff was running the bar at time of the incident.  
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23) Thus, issue no.4 is partly settled in favour of the plaintiff that the 

defendant let out the premises with business of Restaurant to the plaintiff at 

a rent of Rs.40,000/- with effect from 15-06-2011 for 3 years. However, it is 

settled in the negative that the defendant let out the premises with business 

of bar also to the plaintiff. 

 

ISSUE NO.5: Whether on 24-12-2012 the defendant assisted by her 

husband forcibly took over possession of the premises 

with Bar and Restaurant by breaking open the lock of 

the plaintiff? 

24) The plaintiff claimed that the defendant assisted by her husband 

forcibly took over possession of the Bar and Restaurant by breaking open the 

lock of the plaintiff, however, this was denied by the defendants/counter-

claimant and rather they claimed that the plaintiff handed over the keys to 

defendant stating that he is unable to run the business. 

 

Argument On Behalf of Plaintiff/Defendant of Counter-Claim: 

25) Plaintiff/defendant of counter-claim deposed as PW1 & stated that on 

eve of Christmas the defendants forcibly broke the lock of the door of the 

restaurant and took possession. It was argued on behalf of the plaintiff that 

the claim of the other side that he had handed over the keys himself on eve 

of Christmas is a white lie as on 24th & 25th December the bar business is 

always in full-swing and the plaintiff will definitely not hand over the keys on 

these days.  

 

Argument On Behalf of Defendant/ Counter-Claimant: 

26) It was argued that the plaintiff handed over the keys of the restaurant 

himself and the defendants had no reason to take forceful possession. It was 
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further argued that during cross-examination the plaintiff as PW-1 admitted 

that though he had appointed different persons to run his restaurant 

business, however, none of them has been produced as witness. Cross-

examination also revealed that he did not lodge any police case when the 

defendant took forcible possession of the tenanted bar and restaurant. 

Hence, it is amply clear that the plaintiff has filed this false suit simply to 

escape from making payment of the rental for the rest of the period and also 

damages, as required by the contract. 

 

My Decision & Reason Thereof: 

27) I have gone through the evidences of the plaintiff and it is seen that 

he has adduced evidence and there are no other supporting witnesses. It is 

true that evidence of a sole witness can always be relied upon however, in 

cases like this where civil matter is intermingled with criminal offenses such 

as trespassing into another person‟s property, collaborative evidences are 

very important and essential. Ld. counsel for the defendants has rightly 

pointed out that the plaintiff has not even lodged an FIR when his business 

was wrongfully trespassed into and possession taken over by the defendants. 

Normal human conduct says that when someone infringes my right I will 

approach the police for protection but record reveals that the plaintiff has not 

done so. Thus, preponderance of probability is not in favour of the plaintiff.   

 

28) In view of the above discussions, I am of the considered opinion that 

the plaintiff failed to prove that on 24-12-2012 the defendant assisted by her 

husband forcibly took over possession of the premises with Bar and 

Restaurant by breaking open the lock of the plaintiff. Hence, issue no.5 is 

settled against the plaintiff. 
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ISSUE NO.6: Whether the plaintiff is entitled to Rs.3,80,000/- for 

expected profit @ Rs.20,000/- per month for 19 

months? 

29) This issue was framed as the plaintiff in his plaint claimed that he is 

entitled to get Rs.3,80,000/- for expected profit @ Rs.20,000/- per month for 

19 months. 

 

Argument On Behalf of Plaintiff/Defendant of Counter-Claim: 

30) Plaintiff/defendant of counter-claim stated during his evidence that he 

was earning a profit of about Rs.20,000/- per month in his restaurant-cum-

bar business and because of the illegal act of the defendants he has suffered 

great loss, including this loss of Rs.20,000/- per month. If he would had been 

allowed to complete the whole tenanted period then he would have earned 

profit of atleast Rs.3,80,000/- in that remaining 19 month. Hence, the 

defendants must be made to pay him his loss of income for the 19 months he 

was dispossessed from. 

 

Argument On Behalf of Defendant/ Counter-Claimant: 

31) It was argued for the Defendant/ Counter-Claimant that the plaintiff 

handed over the keys of the restaurant himself & therefore there is no 

question of him getting any financial benefit or profit in remaining 19 months. 

Furthermore, as per the clause of the contract, if the plaintiff leaves the 

rented premises before the due dated then it is he who should pay the rental 

of the remaining period. Plaintiff knew that he might be asked to pay the 

residual rental and therefore he has filed this suit with vexatious claims.   

 

My Decision & Reason Thereof: 

32) Though the plaintiff claimed that the defendants forcibly took 

possession of the restaurant by breaking the lock of the restaurant that he 
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had rented from the defendant no.1, however, while deciding issue no.5 it 

was observed that plaintiff failed to prove to degree of preponderance of 

probability that on 24-12-2012 the defendant assisted by her husband forcibly 

took over possession of the premises of Bar and Restaurant by breaking open 

the lock of the plaintiff. Hence, issue no.5 was settled against the plaintiff. 

Thus, the question of the plaintiff being entitled to Rs.3,80,000/- for expected 

profit @ Rs.20,000/- per month for 19 months doesn‟t arise. Furthermore, 

perusal of the evidences of the plaintiff as PW1 and the documents submitted 

by him failed to show as to what was the profit earned by the plaintiff, if any, 

from the restaurant business. Therefore, his claim of Rs.20,000/- being his 

„expected profit‟ is not based on any concrete fact or proof. 

 

33) Thus, under the circumstances, it is held that plaintiff is not entitled to 

Rs.3,80,000/- for expected profit @ Rs.20,000/- per month for 19 months. 

Issue no.6 is accordingly settled against the plaintiff. 

 

ISSUE NO.7: Whether the plaintiff is entitled to Rs.5,11,000/- being 

the price of goods and fixed assets used in the Bar & 

restaurant? 

34) This issue was framed as the plaintiff claimed that he is entitled to 

Rs.5,11,000/- being the price of goods and fixed assets used in the Bar & 

restaurant. 

 

Argument On Behalf of Plaintiff/Defendant of Counter-Claim: 

35) Plaintiff-side argued that once his restaurant business took off & 

he gathered more customers, the plaintiff started decorating the premises by 

installing new sofa set, table, dining table, dining chair, wall fans deep fridge, 
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new service counter, computer, printer, LCD, HD Dish connection, new 

crockery, trays, refrigerator, new LPG connection, and in all this he spent an 

amount of Rs.5,11,000/-. It was also argued that the plaintiff has submitted 

& exhibited in the suit cash memos and vouchers in support of his claim.  

 

Argument On Behalf of Defendant/ Counter-Claimant: 

36) It was argued for the Defendant that when the restaurant was handed 

over it was a running restaurant with all fixed assets and the plaintiff never 

bought any of the assets. It was also argued that the plaintiff himself 

admitted in the cross-examination that it was mentioned in the agreement 

that the plaintiff was to prepare a list of the articles received from the 1st 

party/defendant no.1 at the time of taking over the restaurant on rent & to 

submit to the 1st party/defendant no.1, however he never submitted that 

copy in the suit or gave to the defendants. It was argued that plaintiff is 

trying to make illegal profit. 

 

My Decision & Reason Thereof: 

37) I have gone through the contract and it is seen that one of the 

clauses of the agreement was that after the plaintiff/2nd party takes over the 

restaurant rental he will prepare a list of articles received by him alongwith 

the restaurant and furnish a copy of the same to the 1st party. I am of the 

opinion that this would have been the best evidence to prove what articles 

plaintiff has received alongwith the restaurant and what else he bought 

himself. However, perusal of the documents submitted shows that this list is 

not part of the documents submitted by the plaintiff in the suit. I have 

considered plaintiff‟s claim that he has submitted vouchers of all the things he 

have purchased for the restaurant & I have also gone through the documents 
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minutely. Ext.4 is document for new LPG connection but it does not stand in 

his name but is in the name of Anjana Bora. Ext.6 is cash memo for a 

wooden-iron sofa & table, Ext.8 is Retail Invoice from Rajdhani Stores for 

purchase of crockery, Ext.9 & Ext.19 are Retail Invoice from Astha Computers 

for purchase of computer peripheries amounting to Rs.4,970/- & Rs.1,575/-, 

Ext.10 is Retail Invoice of Jain Computers amounting to Rs.4,200/-, Ext.15 is 

Bill of J.D. Enterprise amounting to Rs.4,800/-, Ext.18 is Bill of M/S Surabhi 

amounting to Rs.30,000/-. However, there is no way of ascertaining that all 

this articles mentioned in Ext.6, 8, 9, 10, 15, 18 & 19 were purchases made 

for the restaurant and not for his personal use or otherwise.  

 

38) Ext.7 is a Bill of Kalita Brothers for purchase of several items totaling 

to Rs.26,690/- in the name of LB‟s, Ext.12 is Retail Invoice of Kamal Electrical 

totaling to Rs.14,260/- in the name of LB‟s, Ext.13 is Bill from B.A. Enterprise 

totaling to Rs.2,28,756/- stands in the name of LB‟s restaurant but no date is 

mentioned, Ext.16 is Cash memo from Rajarshi Associate in the name of LB‟s 

restaurant amounting to Rs.15,950/-, Ext.17 is Challan of Concept Advertising 

in the name of LB‟s restaurant for Rs.800/-, Ext.14 is Retail Invoice from 

Electric and Furnishing Mart amounting to Rs.7000/-. Thus, Ext. 7, 12, 13, 

14, 16, 17 are apparently purchases made in the name of LB‟s Restaurant, 

however, no evidence lead by the plaintiff to prove this documents or that he 

made the purchases. It is settled principle of law that merely exhibiting a 

document doesn‟t make it an admissible document and it has to be proved as 

per law.  

 

39) If we look at rest of the documents exhibited, Ext.20 is an invoice 

from M/s Agency House amounting to Rs.1,285/-but it bears no one‟s name, 

Ext.11 is Retail Invoice from Shree Balaji Marble but bears no one‟s name. 
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None of these documents has been proved by the plaintiff as to be purchases 

made by him for the restaurant. As mentioned during discussion in issue 

no.4, Ext.2 is an A/c statement for M/s M.N.Traders & Ext.2, Ext.6, Ext.9-10, 

Ext.15, Ext.18-19 are for purchase of various items and is in the name of 

plaintiff Nur Hussain, however there is no evidence forwarded to prove that it 

pertains to the business rented out. Similarly, Ext.5, Ext.7, Ext.12-13, Ext.16-

17, Ext.36 are various purchases in the name of LB Bar & Restaurant, 

however, the plaintiff failed to prove these documents or that it was 

purchases made by him. Ext.8, Ext.11, Ext.14 Ext.20 are pertaining to certain 

purchases, however it bears no one‟s names & therefore, inadmissible, unless 

proved otherwise.  

 

40) Thus, it is seen from the above discussions that the plaintiff failed to 

prove the documents submitted by him and therefore, issue no.7 is settled 

against the plaintiff. 

 

ISSUE NO.8: Whether the plaintiff is entitled to Rs.2,00,000/- 

towards the stock of alcohol in the Bar purchase by the 

plaintiff? 

41) This issue was framed as the plaintiff claimed that when he was 

illegally dispossessed from the restaurant & bar he had stock of alcohol in the 

Bar worth over Rs.2,00,000/- purchased by him, and therefore, he is entitled 

to get the same paid back by the defendants. 

 

Argument On Behalf of Plaintiff/Defendant of Counter-Claim: 

42) Plaintiff-side argued that he was successfully running the bar and 

restaurant business and had purchased liquor from his own money and 
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running the business. When he was illegally dispossessed from the restaurant 

& bar he had in stock alcohol purchased by him worth over Rs.2,00,000/- in 

the Bar, hence, he is eligible to get that Rs.2,00,000/- paid back. It was also 

argued that the plaintiff has submitted various documents to prove his claim. 

 

Argument On Behalf of Defendant/ Counter-Claimant: 

43) It was argued for the Defendant that defendant No.2 Ratual Borah, 

who is the husband of defendant no.1, clearly deposed as DW-1 that the cost 

of the alcohols was never borne by the plaintiff but by him and if the plaintiff 

retained some of the receipts then he doesn‟t know. DW-2 corroborated the 

evidence of DW1. DW2 exhibited documents relating to the bar business, 

including different forms, purchases, etc. this documents has been marked as 

Ext.A – Ext.O. The documents submitted by the plaintiff regarding purchases 

from different bonded warehouses are Xerox copies and are not admissible in 

evidence. Furthermore, he couldn‟t submit the originals because he never 

made those purchases. 

 

My Decision & Reason Thereof: 

44) As seen while discussing issue no.4 that plaintiff submitted Ext.22-25 

to support the claim that he has made purchases of various liquors from 

Bonded Warehouses, however, the plaintiff failed to prove these documents 

as per law and merely marking them as exhibit doesn‟t give this documents 

evidentiary value. Furthermore, the plaintiff also failed to prove that it was 

purchases made by him. Ext.26-38 also pertains to liquor purchases from 

bonded warehouses, however, the same being xerox copies are not 

admissible in evidence. Furthermore, there is no evidence on record to show 
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what amount of liquor was lying in the bar at the time of incident and neither 

the plaintiff could throw any light into this matter during his evidence, except 

for a blank claim that it was of around Rs.2,00,000/-. Pertinent to mention 

that plaintiff claimed he had managers, etc employed at the bar, however, 

none of those employees were produced as witness to prove that liquor was 

lying in the bar at the time of the incident.  

 

45) Thus, under the circumstances it is held that the plaintiff failed to 

prove that at time of the incident there was a stock of alcohol in the Bar 

purchase by the plaintiff amounting to Rs.2,00,000/- & he is entitle to its 

redemption. Therefore, issue no.8 is settled against the plaintiff. 

 

ISSUE NO.10: Whether the defendant is entitled to recover 

Rs.13,01,500/- from the plaintiff by deducting security 

deposit of Rs.1,50,000/- as claimed in the counter 

claim? 

46) This issue was settled based on the counter-claim filed by 

defendant no.1 wherein damages & rental for remaining period was claimed.  

 

Argument On Behalf of Plaintiff/Defendant of Counter-Claim: 

47) Plaintiff-side argued that the defendants lied when they claimed 

that when they opened the restaurant on 25-12-2012 they saw many fixed 

assets were destroyed by the plaintiff, however, this is self contradictory 

because the defendants stated that they managed and run the Bar then how 

come is it possible that in a single room consisting the bar and restaurant 

they did not see the damaged products. Secondly, how can someone destroy 

a kitchen wall, mainly when it was attached to the bar and the defendants 

regularly visited the bar and restaurant, which is admitted by the defendants 
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in their cross-examination. Furthermore, the defendants did not produce a 

single document to prove their claim that they spent money in repairing the 

restaurant & kitchen. It was further argued that the defendant though alleged 

that the plaintiff failed to pay the rent for the month of November and 

December‟2012 is false and therefore did not exhibit the rent register. 

Though the defendants stated that they spent Rs.6,51,000/- in the repair and 

purchase but the defendants No.1 in her cross-examination admitted that 

they neither repaired nor repurchased anything. Moreover, the plaintiff never 

handed over the keys to the defendants on the contrary the defendants 

forcibly took possession of the bar and restaurant, hence they are not entitled 

to any rent as falsely claimed by them. 

 

Argument On Behalf of Defendant/ Counter-Claimant: 

48) It was argued for the Defendant that during cross-examination PW1 

admitted that at the time of payment of rent the defendant no.1 gave him 

receipts, but he has not filed any such receipt in the case. Furthermore, in 

the agreement (Ext.1) it has been clearly mentioned that if he fails to run the 

restaurant business for the period of 3 years, then he would pay the rent to 

the defendant for the 3 years. Para 6 of the agreement (Ext.1) makes it clear 

that if there is any damage of the restaurant premises, then the defendant 

may repair the same by making deduction from the advanced amount. Thus, 

counter-claimant is eligible for Rs.14,51,500/- (Rs.6,51,500/- for damages & 

Rs.8,00,000/- for rent).   

 

My Decision & Reason Thereof: 

49) There is no denying the fact that the plaintiff failed to prove his claim 

that the defendants illegally dispossessed him from the rented premises, as 

seen while discussing issue no.5. As per clause of the contract (Ext.1) the 
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plaintiff was under the liability to pay the rental for the remainder of the 

tenancy period. Record reveals that the tenancy was to be till 14-06-14 but 

the plaintiff left the tenancy on 24-12-12. Thus, the plaintiff become liable to 

pay the remainder rent of approx. 18 months @ Rs.40,000/-, which amounts 

to Rs.7,20,000/- (Rupees Seven Lakhs Twenty Thousand Only). 

 

50) Coming to the question of damages, the plaintiff counsel has rightly 

argued that the defendant/counter-claimant failed to prove the damages 

claimed and nor any documents or evidence forwarded to prove the cost 

incurred in repair & refurbishing in consequence of the damage. During cross-

examination DW2 stated that her husband/DW1 manages the business & 

they used to visit the restaurant occasionally when it was rented to the 

plaintiff but they were ignorant about the damages caused by the plaintiff. 

She also admitted that he has not submitted any documents to prove the 

damages caused by the plaintiff and the cost incurred in repairing the same.  

Even DW1 & DW3 failed to adduce any evidence to show that the plaintiff 

caused damages. Pertinent to mention that even DW1 mentioned that he has 

not submitted any documents to prove the damages caused by the plaintiff 

and the cost incurred in repairing the same.  

 

51) Thus, under the given circumstances, it is seen that counter claimant 

could prove that the plaintiff left the tenanted premises 18 months prior to 

the completion of the tenancy period, however, failed to prove the damages 

caused by the plaintiff or the repairs done by them as a consequence.  
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52) Hence, issue no.10 is partly settled in favour of the counter-claimant 

holding that she is entitled to recover Rs.7,20,000/- for the residual rent for 

the remaining 18 months of tenancy. However, as the damages couldn‟t be 

proved, the counter-claimant is not entitled for any other amount. As the 

security money was to be adjusted only against damages, hence, it cannot be 

adjusted against any money due to the counter-claimant. Issue no.10 is 

accordingly settled.  

 

ISSUE NO.9: Whether the plaintiff is entitled to refund of security 

deposit of Rs.1,50,000/-? 

53) This issue has been discussed after issue no.10 as it was important to 

first ascertain whether the plaintiff damaged any part of the restaurant or 

kitchen. As seen during discussion of issue no.10, the counter-claimant failed 

to prove that the plaintiff has caused any such damages or that she had to 

incur cost in repair and restoration after the damage. As per the clause in the 

contract (Ext.1) the security deposit of Rs.1,50,000/- can be adjusted only 

against any damages caused by the plaintiff. As it has been discussed earlier, 

the counter-claimant couldn‟t prove the damages, and as such, I deem it fit 

to hold that the plaintiff is entitled to refund of security deposit of 

Rs.1,50,000/-. Issue no.9 is accordingly settled in favour of the plaintiff. 

 

ISSUE NO.11: To what other relief/reliefs the parties are entitled? 

54) Considering the fact that the parties has been given the requisite 

reliefs in the earlier issues, hence, I am of the opinion that they are not 

entitled to any further reliefs. 
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ORDER 

The suit is partially allowed and it is held that the plaintiff is entitled 

to refund of security deposit of Rs.1,50,000/-, however, he is not entitled for 

any other relief sought. On the other hand, the counter-claim is partially 

allowed & held that the counter-claimant is entitled to recover of 

Rs.7,20,000/- as rent for the remaining 18 months of tenancy, however, she 

is not entitled for any other relief sought as damages couldn‟t be proved. It is 

also held that the plaintiff will pay the Rs.7,20,000/- to the counter-claimant 

within 3 months from date of the decree & will collect the security deposit of 

Rs.1,50,000/- from the counter-claimant simultaneously. Parties will bear 

their own costs. Prepare a decree accordingly. 

 

Given under my hand & seal of the Court on the 30th of June‟2017. 

 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 

 

Dictated and corrected by me. 

 

 

 

(Munmun B.Sarma) 

Civil Judge 

Tezpur, Sonitpur 

 

 

Dictation taken and transcribed be me: 

        

(J. K Muru) 

Steno. 
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APPENDIX 

 

Plaintiff/ Defendant Of Counter-Claim Witness: 

i. PW-1: Md. Nur Hussain Ali (Plaintiff/defendant of counter-claim) 

 

Plaintiff/ Defendant Of Counter-Claim Exhibits: 

i. Ext.1 – Deed of Agreement between the plaintiff and the defendant 

ii. Ext.2 – Statement of ICICI Bank 

iii. Ext.3 – Bill of Sonitpur Tele Services 

iv. Ext.4 – document for new LPG connection  

v. Ext.5 – Service contract for Passer India   

vi. Ext.6 – Cash memo   

vii. Ext.7 – Bill of Kalita Brothers   

viii. Ext.8 – Retail Invoice from Rajdhani Stores  

ix. Ext.9 – Retail Invoice  from Astha Computers 

x. Ext.10 – Retail Invoice of Jain Computers 

xi. Ext.11 – Retail Invoice from Shree Balaji Marble 

xii. Ext.12 – Retail Invoice of Kamal Electrical  

xiii. Ext.13 – Bill from B. A. Enterprise 

xiv. Ext.14 – Retail Invoice  of Electric and Furnishing Mart 

xv. Ext.15 – Bill of J.D. Enterprise 

xvi. Ext.16 – Cash memo from Rajarshi Associate 

xvii. Ext.17 – Challan of Concept Advertising 

xviii. Ext.18 – Bill of M/S Surabhi 

xix. Ext.19 – Retail Invoice from M/S Astha Computers 

xx. Ext.20 – Retail Invoice  

xxi. Ext.21 – Retail Invoice  

xxii. Ext.22 – Bill showing total balance 

xxiii. Ext.23 – Money receipt of Sun International Bonded Warehouse 

xxiv. Ext.24 – Bill of R. K. Bonded Warehouse 

xxv. Ext.25 – Bill of R. K. Bonded Warehouse 

xxvi. Ext.26 – Challan for renewal of Bar Licence  

xxvii. Ext.27 – Bill of R. K. Bonded Warehouse 

xxviii. Ext.28 – Bill of R. K. Bonded Warehouse 
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xxix. Ext.29 – Bill of R. K. Bonded Warehouse 

xxx. Ext.30 – Bill of R. K. Bonded Warehouse 

xxxi. Ext.31 – Certificate from Universal Enterprise  

xxxii. Ext.32– Tax Invoice of Sun International Bonded Warehouse 

xxxiii. Ext.33 – Bill of L.V. Bonded Warehouse 

xxxiv. Ext.34 – Bill of R. K. Bonded Warehouse 

xxxv. Ext.35 – Bill of R. K. Bonded Warehouse 

xxxvi. Ext.36 – Ledger showing outstanding balance of R. K. Bonded 

Warehouse 

xxxvii. Ext.37 – Tax Invoice of Mid Assam Bonded Warehouse 

xxxviii. Ext.38 – Tax Invoice of Mid Assam Bonded Warehouse 

xxxix.  Ext.39 to 55 – Electricity consumption bills 

 

Defendant/ Counter-Claimant Witnesses: 

i) DW-1: Ratual Borah (Defendant No.2)  

ii) DW-2: Anjana Borah (Defendant no.1) 

iii) DW-3: Bhaskar Jyoti Nath 

 

Defendant/ Counter-Claimant Exhibits: 

(i) Ext.A – letter to Superintendent of Excise dated 13-06-2011 

(ii) Ext.A(1) – signature of defendant No.1 

(iii) Ext.A(2) and A(3) – signature of Inspector of Excise 

(iv) Ext.B– Miscellaneous form 

(v) Ext.B(1)– signature of Inspector of Excise, Tezpur Sadar 

(vi) Ext.B(2)– signature of Superintendent of Excise, Sonitpur, Tezpur 

(vii) Ext.C– Delivery note of liquor 

(viii) Ext.C(1)– Signature of Officer in Charge of M/S Bonded Ware 

House 

(ix) Ext.D– Letter to the Superintendent of Excise 

(x) Ext.D(1) – signature of defendant No.1 

(xi) Ext.D(2) – signature of Inspector of Excise 

(xii) Ext.E– Miscellaneous Form 

(xiii) Ext.E(1) – signature of Inspector of Excise 

(xiv) Ext.E(2) – signature of Superintendent of Excise 
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(xv) Ext.F– Delivery note of liquor 

(xvi) Ext.F(1)– Signature of Officer in Charge of M/S Bonded Ware 

House 

(xvii) Ext.G -Pass of M/S Bonded Ware House 

(xviii) Ext.G(1) – signature of Inspector of Excise 

(xix) Ext.H– letter to Superintendent of Excise dated 21-12-2011 

(xx) Ext.H(1) – signature of defendant No.1 

(xxi) Ext.H(2)– signature of Inspector of Excise 

(xxii) Ext.I– Miscellaneous Form 

(xxiii) Ext.I(1)– signature of Inspector of Excise 

(xxiv) Ext.I(2)– signature of Superintendent of Excise 

(xxv) Ext.J– Delivery report of liquor 

(xxvi) Ext.J(1)– Signature of officer in charge Excise 

(xxvii) Ext.K– T. R. Form No.54  

(xxviii) Ext.K(1)– Signature of officer in charge Excise 

(xxix) Ext.L – Bill Universal enterprise  

(xxx) Ext.L(1) – Signature of Universal enterprise  

(xxxi) Ext.M– letter to Superintendent of Excise dated 10-02-2012 

(xxxii) Ext.M(1) – signature of defendant No.1 

(xxxiii) Ext.N– Miscellaneous form 

(xxxiv) Ext.N(1)– signature of Superintendent of Excise 

(xxxv) Ext.O– Transport Pass 

(xxxvi) Ext.O(1)– signature of Officer-in-charge of Excise 

(xxxvii) Ext.P– the Annexure I 

(xxxviii) Ext.P(1)– signature of Superintendent of Excise 

(xxxix) Ext.Q– VAT Challan 

(xl) Ext.Q(1)– signature of Officer-in-charge of Excise 

(xli) Ext.R– Treasury Challan 

(xlii) Ext.R– signature of Officer-in-charge of Excise 

(xliii) Ext.S – Bill Universal enterprise  

(xliv) Ext.S(1) – Signature of authorized person of Universal enterprise  

 

 

(Munmun B.Sarma) 
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Civil Judge 

              Tezpur, Sonitpur 


